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Oops, don't drop a CRS clause about
determining FI status of in non-
participating jurisdiction that makes all
the difference whether to report or not.

Mark Morris

July 17, 2024

CRS and CARF expert. No, truly.

An untaxed trust administered by an individual
trustee who is resident in a non-participating
jurisdiction, and the trust has no professional
investment mandate, it is not reported on or looked-
through for CRS. 

The trust is a non-participating Passive NFE or non-
participating Custodial Institution.

Only professionally managed Investment Entities are
deemed Passive NFEs.

Most practioners think all non-participating jurisdiction Investment Entities are treated as
Passive NFEs and hence subject to look-through to the Controlling Persons. 
Hang ten Moses, you dropped a critical minitiae CRS rule that makes all the difference. 
Non-participating managing Investment Entities holding assets in a CRS jurisdiction
Financial Institution are not reported for CRS. 
Only managed Investment Entities are looked-through. Big difference.
Bear in mind the OECD CRS FAQ determining the status of a non-participating Entity as a
Financial Insitution or NFE.

If an Entity is resident in a jurisdiction that has not
implemented the CRS, the rules of the jurisdiction in which
the account is maintained determine the Entity’s status as a
Financial Institution or NFE since there are no other rules
available.

Now let's look at:

Trusts with individual as trustee who are resident in non-participating jurisdictions. 
For example, a non-resident UK trust permits non UK resident trustees. 
CRS Commentary page 159 Paragraph 3

In the case of a trust (or foundation) that is a Financial
Institution (irrespective of whether it is resident for tax
purposes in a jurisdiction), the trust (or foundation) is
considered to be subject to the jurisdiction where its
trustees (board members) are resident.

In practise, if seeking to use non-resident management, then it is easier to use a
foundations than trusts from jurisdictions that permit non-resident board members such
as the Netherlands, Panama, Curacao, etc.
Also, and this is relevant for the discussion here, there no discretionary management
agreement on the trust's financial assets.

CRS Reporting on this non-participation trust 

(a) If the trust is any category of Financial Institution, participating jurisdiction
or not, it is not a reportable Person, exception to this rule, see (b).

CRS page 57 paragraph (D)(2) The term “Reportable Person”
means a Reportable Jurisdiction Person other than: (i) a
corporation the stock of which is regularly traded on one or
more established securities markets; (ii) any corporation that
is a Related Entity of a corporation described in clause (i); (iii)
a Governmental Entity; (iv) an International Organisation; (v)
a Central Bank; or (vi) a Financial Institution.

(b) Only if the trust is a non-participating professionally managed Investment
Entity, it is treated as a Passive NFE and looked-through to the Controlling
Persons

CRS page 57 paragraph (8) The term “Passive NFE” means
any: (i) NFE that is not an Active NFE; or (ii) an Investment
Entity described in subparagraph A(6)(b) that is not a
Participating JurisdictionFinancial Institution.

So how would the CRS jurisdiction Financial
Institution maintaing the financial assets of our trust
categorise the trust for CRS purposes? Hold onto
your hats...
Is the trust a non-participating Custodial Institution? - Likely

According to the CRS Commentary page 160 paragraph (10) our trust is a Custodial
Institution if it is an Entity that holds Financial Assets for the account of others, and at
least 20% of its gross income is attributable to holding Financial Assets and related
financial services, such as:

Custody, account maintenance, and transfer fees;
commissions and fees earned from executing and pricing
securities transactions with respect to Financial Assets held in
custody; income earned from extending credit to customers
with respect to Financial Assets held in custody (or acquired
through such extension of credit); income earned on the bid-
ask spread of Financial Assets held in custody; and fees for
providing financial advice with respect to Financial Assets
held in (or potentially to be held in) custody by the entity;
and for clearance and settlement services.

So to ensure the trust is a Custodial Institution, the invoicing should ensure at least 20%
of the gross fees are for the above custody-like services.
Bear in mind the OECD's recent CRS FAQ update that for the purposes of the gross
income tests to be applied in the context of the definitions of Investment Entity
and Custodial Institution all remuneration for the relevant activities of an Entity is to be
taken into account, independent of whether that remuneration is paid directly to the
Entity to which the test is applied or to another Entity. 
This issue can also arise in the context of Entities that provide custodial services if the
fees for such services are paid to another Entity.

Is the trust a non-participating managing Investment Entity? -
Yes

According to CRS page 44 paragraph (6)(a)(iii), our trust is likely a managing Investment
Entity because it 'administrates' financial assets for others. 
CRS and FATCA does not define what constitutes 'administrates' but core activity of
administrating financial assets is a book-entry of the security from client to the client´s
custody account, follow-up management, exercising shareholder rights in a defined
manner, implementing coupon payments, dividends and other services depending on the
needs of the client. The administration is performed on the client´s asset account. 
Even if there is no income or distribution of assets through the trust, the minimum
conditions will be satisfied for the trust to be a managing Investment Entity as it
administrates the financial assets on behalf of other persons.

No look-through of non-participating jurisdiction managing
Investment Entitiy. 

The CRS does not regard a managing non-participating Investment Entity Typ as a
Passive NFE, even if the Investment Entity holds assets as our trust does. 
Therefore, there is no due diligence or reporting on out trust or its beneficiaries by the
CRS jurisdiction Financial Institution maintaining the trust's assets.

Is the trust a non-participating professionally managed
Investment Entity? - No

Our trust is not a managed Investment Entity as per CRS page 44 paragraph (6)(b)
because (i) its assets are not professionally managed by a Depositary, Custodial,
Insurance Institution or a Type A managing Investment Entity, ii) Neither are its financial
assets or itself (remember the trust is managed by individuals) is managed by these FIs. 
Therefore, regardless of the income our trust / foundation is not a managed Investment
Entity Type B. 
Therefore our non-participating trust is not regarded as a Passive NFE. This is critical
because the CRS deems only non-participating managed Investment Entities Type B as a
Passive NFE with look-through to controlling persons.

So what does this all mean?

An untaxed trust which has individual trustees who are resident in a non-participating
jurisdiction and does not have a discretionary management agreement on its assets, is
likely a Custodial Institution if 20% income is custody fees, as well as
a managing Investment Entity and is not a managed investment entity. 
Therefore, our trust or foundation is not reported or looked-through by the CRS
jurisdiction Financial Institution maintaining its assets.
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