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Lazy git French speakers at OECD

CARF gibbers on in French describing
how "nue-propriété" and "usufruitiers”
are treated. Bet you trustees know little
about this...

Mark Morris @
CRS and CARF expert. No, truly.

September 23, 2024

What's are the difference between i) usufruit, ii)
userfruct, iii) nue-propriéte, and iv) pleine-propriété?

CARF pg 98

Paragraph E — Miscellaneous

Subparagraph E(1) — Account Holder

140. With respect to a jointly held account, each joint holder is treated as an Account Holder for purposes
of determining whether the account is a Reportable Account. Thus, an account is a Reportable Account if
any of the Account Holders is a Reportable Person or a Passive NFE with one or more Controlling Persons
who are Reportable Persons. When more than one Reportable Person is a joint holder, each Reportable
Person is treated as an Account Holder and is attributed the entire balance of the jointly held account,
including for purposes of applying the aggregation rules set forth in subparagraphs C{(1) through (3) of
Section VII__In the case of an account for which ownership rights are split between the bare owner and a
usufructuary, both the bare owner and the usufructuary may be considered as joint Account Holders or as
Controlling Persons of a frust for due diligence and reporting purposes.

Under French law, property ("propriété") can be broken down into:

"Usufruit” - is the holder's (the userfruct, also know as usufructuary) life interest right
enjoy the use and advantages of another's property short of the destruction or waste of
its substance, and must ensure its preservation. The userfruct has the right of possession
and use of the property, but he is NOT the owner. It includes the right to collect the
income. Usufruit is usually viatical, which means it comes to an end through the death of
its holder, but it is possible that the userfruit has a fixed term, i.e. it is temporary. The
userfruct must pay for all heating, ancillary and maintenance costs, mortgage interest
(not capital) and insurance, and cover ordinary repairs and renovations.

Nue-propriété - is bare owner. It's ownership without the userfruct.

Pleine propriété - Full ownership. Freehold. Absolute ownership

Where is userfruct normally used?

The right of usufruct is the most promising way of future planning, allowing you to
remain in your beloved house, but giving you the chance to transfer it to your
descendants, even ahead of time.

This shores a spouse if one of the other spouse dies prematurely, which would risk the
house otherwise going to the community of heirs during your lifetime.

Selling the property to 3rd party

If the Usufruct and the Nue-propriété bare owner can agree to sell the property to a
third party. The usufruct will no longer have usufruit in the property

In such case the price is shared between them according to domestic law.

The ratio of sharing is usually guided by domestic law, but it may be ameded based on
relationship, then it's called economic usufruct. For example:

Note the sharing is definitely not joint equal co-ownership, yet CRS treats it as being
equal (see below)

How does CRS treat a usufruct and a nue-proprietée?

How may a usufruct (a legal right to use and derive profit from
property) to be treated for CRS purposes?

OECD CRS FAQ : Page 3 Q. 10
Answer: As Joint Account Holders or Controlling Persons of a trust

Both the bare owner (“nu-propriétaire”) and the usufructuary (“usufruitier”) may be
considered as joint Account Holders or as Controlling Persons of a trust for due diligence
and reporting purposes.

How does CARF treat Pleine Propriété

Although no reference to this French term, we assume its a normal Account holder

Bonus extra on usufruct learning

What is usufruct?

A usufruct is a legal right accorded to a person or party that confers the temporary right
to use and derive income or benefit from someone else's property. It is a limited real
right that can be found in many mixed and civil law jurisdictions.

A usufructuary is the person holding the property by usufruct.

A usufruct combines the two property rights of usus and fructus. Usus refers to the right
to use something directly without damaging or altering it, and fructus refers to the right
to enjoy the fruits of the property being used - that is, to profit from the real property by
leasing it, selling crops produced by it, charging admission to it, or similar.

Usufruct is usually conferred for a limited time period.

It can be granted to the usufructuary, or person holding usufruct, as a way to look after
property until the death of a property owner and the estate can be settled if the property
owner is in ill health.

While the usufructuary has the right to use the property, they cannot damage or destroy
it or dispose of the property.

A usufructuary does not have full ownership of the property, because they do not enjoy
the third property right, Pleine propriété (latin abusus), which refers to the right to
consume, destroy, or transfer ownership of the property to someone else.

How Usufruct Works

In usufruct, a person or group has the right to use the property of another. They do not
own it but have a contractually sanctioned interest in it.

There are two types of usufruct: perfect and imperfect. In perfect usufruct, the
usufructuary can use the property, and can profit from it, but cannot change it in a
substantial way.

For example, if the owner of a business becomes incapacitated and gives usufruct to a
relative to run the business for him or her, the usufructuary can run the business, but
can't sell it or tear down the building and rebuild it. In an imperfect usufruct system, the
usufructuary does have some power to alter the property, such as when a landowner
grants usufruct to a piece of land for agricultural use.

The usufructuary may have the right to produce crops from the land and to make
improvements to the land that would aid in that endeavor.

However, the usufructuary does not own these improvements; when the usufruct ends,
they belong to the original owner or to his or her estate.

Usufruct is only recognized in a few jurisdictions in North America, such as Louisiana. As
an example, if a party has a usufruct in a real estate property, they have the full right to
use it or rent it out and collect the rental income without sharing it with the actual owner,
as long as the usufruct is in effect.

Usufruct example

Bert has been granted usufruct over Helen's property.

Helen's property is a bed-and-breakfast with a large yard that needs tending.

Helen is in ill health and can no longer tend to the property and run the business. Bert, as
the usufructuary, has the right to use the property and run the business on Helen's behalf
for the time the usufruct is in effect.

The usufruct may be in effect until Helen's death when the estate will be settled and the
property will be passed on per act of law or the directions in the estate.

Question
Are these principles recognised in many countries?

Usufruct is only recognized in a few jurisdictions in North America, such as Louisiana.

In most countries not having full ownership (pleine propriété) of a property, i.e. being
both the Nue-propriétér and usufructuary, is often a problem.

Surprisingly, the Civil Code recognises considerably more possibilities for those who hold
the right of use and enjoyment of the property than for those who are its legal owners.

Summary

CAREF incorrectly treats the usufruct and Nue-propriété as equals. This is not the case in
real life.

My guess the OECD went by the principle of "just shoot them all dead, god will sort them
out later".

Mark Morris

CRS and CARF expert. No, truly.
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It is clear that CARF's treatment of these as equal to
pleine-propriété is problematic, especially
considering how different their rights and
obligations are in practice. As highlighted, the
nuances between these forms of ownership ...more
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