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Uninformed reading my structures that
are not reportable for CRS, blurt out
'MDR Hallmark 6, so you're screwed’ are
ignoramuses.

A D Mark Morris @
KE./ CRS and CARF expert. No, truly.

July 13, 2024

MDR requires intermediaries designing or marketing or supplying structures which avoid
CRS, or are opaque designed to hide beneficial owner.

The weakness is that the intermediary must report to the avoidance structure to their tax
authorities.

However if no intermediary is reporting due to exemptions (legal privelage of lawyers or
intermediaries from a non participating country), then the user of the avoidance structure
must self-report. What a joke.

Read my article Adoption of Mandatory Disclosure Rules for CRS avoidance
arrangements & opaque structures a flop. Useless with key exemptions and no OECD
peer review

Intermediaries based in countries that did not implement MDR are not included.

MDR is a BEPS Action 12 but is not a minimum standard or prescriptive. Thus it is
optional for countries to implement.

As only a handful of countries outside EU implemented MDR, then hardly any
international intermediary ha sto report the structure.

Eg. | am based in Switzerland and | can market and supply CRS avoidance structures to
clients in the EU without MDR obligations.

Global Transparency Forum does not peer review if countries adopt MDR

Schweizensche Eidgenossenschaft Federal Depariment of Finance FDF

Confédération suisse . . . .
U . , State Secretariat for International Financial Matters SIF
Confederazione Svizzera

Confederaziun svizra

Swiss Confederation

16 April 2018
SIF's position on the introduction of disclosure rules for intermediaries

Before the introduction of new rules: focus on effective implementation of the AEOI
standard worldwide

To ensure the effectiveness of the global AEOI standard from the outset, the G7 finance
ministers called on the OECD in May 2017 to examine possible measures to prevent
circumvention of the AEOI standard. The OECD subsequently adopted model disclosure
rules for intermediaries in March 2018. These should apply if an intermediary sets up an
offshore structure for a client that aims to circumvent the AEOI, for example. The proposed
disclosure rules are simply a recommendation, i.e. jurisdictions are free to introduce
corresponding rules into their national law.

Switzerland i1s committed to compliance with international standards in the area of tax
transparency. It is actively working to ensure that these are effectively implemented
worldwide and that any loopholes are closed within the framework of the existing legal
foundations.

Switzerland considers the introduction of more extensive requirements for intermediaries to
be premature at this stage. It therefore welcomes the fact that the model disclosure rules
adopted by the OECD do not constitute a new minimum standard. Switzerland believes that
jurisdictions should gain initial experience with the AEOI before infroducing any
comprehensive disclosure requirements. If it becomes clear that there are significant gaps in
the AEOI standard, Switzerland will support the consideration of targeted measures to
ensure the effectiveness of the AEOL
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Switzerland telling OECD to get lost on MDR

MDR says lawyers are exempt from reporting MDR if the
country recognises legal privelage confidentiality

A new legal opinion by the Advocate General to the ECJ is
another nail in the coffin for those advocating tranparency. The
ECJ Advocate General considers that legal professional privilege
(aka lawyers' confidentiality) extends to setting up companies,
and that communications between law firms and entities are
protected by the right to "private and family life"

Impact on Mandatory Disclosure Rules

| have written articles on why MDR is a toothless wonder because it does not apply to
intermediaries who are lawyers (due to legal professional privilage), or any
introducer/designer who is resident in jurisdictions that have not implemented MDR
(which is the vast majority of the world, including say Switzerland, Liechtenstein, etc).

Read European Court of Justice is about to re-confirm the legal privilege of
lawyers, who will thus be exempt from AEol/MDR/AML/KYC reporting
obligations.
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Summary

If no intermediary is reporting the structure, in that case MDR reporting obligations rely
on the avoidance structure to dob himself in.
Brilliant!

Mark Morris

CRS and CARF expert. No, truly.
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