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UK lawyers are seemingly fearful of
Mandatory Disclosure Rules, whilst they
are exempt. ECJ confirms their
continued exclusion.

Mark Morris

September 21, 2024

CRS and CARF expert. No, truly.

MDR is a flop because of three reasons: (i) It's not an
obligatory BEPS action, virtually no country outside
EU has implemented it. (ii) Exempts lawyers
everywhere in the world from being reporting
intermediaries, and (iii)
Intermediaries/designers/advisors/suppliers located
in non-participating jurisdictions are excluded from
reporting.

Some 85% of the world gave the royal finger to the OECD's
MDR, such as Switzerland, Liechtenstein, Norway, Brazil,
Singapore, Hong Kong, UAE, Bahamas, etc. 

Legal Privilege Exemption is legislated everywhere
UK International Tax Enforcement (Disclosable Arrangements) Regulations 2020

Legal professional privilege

7.—(1) Nothing in these Regulations requires a UK intermediary to disclose any
privileged information.

(2) Subject to paragraph (1), a UK intermediary must notify any other intermediary,
or, if none, the relevant taxpayer, as soon as reasonably practicable of the
reporting obligations under regulation 3 or 4, as the case may be, in relation to the
reportable cross-border arrangement to which the privileged information relates.

(3) In this regulation, “privileged information” means information with respect to
which a claim to legal professional privilege, or, in Scotland, to confidentiality of
communications, could be maintained in legal proceedings. 

The European Court of Justice numerous decisions on lawyers
maintaining legal privilege confidentiality

The European Court of Justice delimits the scope of legal professional privilege under
EU law
CJEU Expands Scope of Legal Professional Privilege to Any Legal Advice
Privilege attaches to communications where these contain confidential information
supplied by a client to his legal adviser, or advice supplied by the legal adviser to the
client. It exists for the benefit of the client and can be waived by the client if he chooses.

The Mandatory Disclosure Rules itself, exempts intermediaries
where legal privilege applies

OECD MDR page 40

The OECD can only wring it's hands in frustration that
such an important type of intermediary is exempt
from reporting on structures that result in non
reporting by CRS
So how did the enuchs retort?

MDR page 41

Get this folks.. if no intermediary has to report becaue (a) they are located in a MDR non-
participating jurisdiction (e.g., Switzerland, Norway), or (b) they are exempt due to legal
privilege, then the user of teh scheme which results in no CRS reporting must turn
himself in as well as all thos ethat helped him.
Under threat of "bigly" penalties.
Brilliant idea to rely on a self-dob in.

Summary

======================== MDR
==========================

 MDR also refers to legal privilege exemption in the MCAA, which means it covers exchange
on demand and the CRS
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