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Why settlor re-settle (UK) or decant
(US) an irrevocable trust? Acceptable to
courts? Settlor be a NP Custodial
Institution & why non-reportable?

Mark Morris
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CRS and CARF expert. No, truly.

An irrevocable trust is a legal arrangement where the person
who creates it (settlor/grantor) cannot alter or revoke the trust
once it’s established, except under limited circumstances and
with the consent of the beneficiaries

One of the most interesting and useful actions one can do,
especially as Singapore irrevocable trusts must start reporting
the entire property value of settlors.

Settlors of Singapore irrevocable trusts are up the creek, if they were naively enticed to
form an irrevocable trust in Singapore because they were guaranteed a nil value would
be reported for them. Ooops, how's them apples now?

After years of resisting OECD pressure, IRAS did a sudden u-turn on 25 July 2024 and
redacted the nil value report guidance, changing their mind due to OECD Secretariate's
unrelenting position, to rely on the OECD CRS Implementation Handbook which guides
reporting total property values. Luckily, the answer is there is a paddle. 

Prior to the recent update, Singapore' FAQ CRS Guidance omitted any reference to the
OECD Implementation Handbook when guiding its contrarian nil value report for settlors
of irrevocable trusts. No other country followed this.
A lengthy comment from a partner of a prestigeous firm retorts on my recent criticism of
the logic and CRS goal of this nil value report on my recent linkedin article "Awaiting
Singapore's justification to ignore the CRS regarding settlors of irrevocable trusts and
wrongly interpret their own rule to aid tax evaders" retorted as follows:

Page 98 of the CRS Commentary states that "In general, the
balance or value of a Financial Account is the balance or
value calculated by a Financial Institution for purposes of
reporting to the Account Holder." The CRS Commentary then
states "in the case of an equity or debt interest in a Financial
Institution, the balance or value of an Equity Interest is the
value calculated by the Financial Institution for the purpose
that requires the most frequent determination of value."
However these passages provide no answer for how to
determine the account balance for a settlor because a trustee
is not accountable to a settlor as such. What this means is
that the CRS itself, and the associated CRS Commentary, are
actually silent on the point. You are quite wrong to suggest in
your post that the CRS and the Commentary are
"unambiguous" in this. The position is quite to the
contrary.And if you think about this logically, the value of a
settlor’s interest - based on ordinary reasoning and logic - is
indeed nil. That logical reasoning - and it is quite logical -
drove the previous IRAS FAQ answer.

Of course IRAS has now deleted the guidance - they know
(and have told me) that it contradicts the OECD’s view. We
wait further to see whether IRAS further clarifies their new
position. They said that they will further review FAQ F.9 . But
at the same time it does bear saying that the position of the
OECD Secretariat is not well supported by the current actual
text of the CRS and the Commentary. I see entirely the logic
of the result that the OECD Secretariat wish to achieve. Yet, to
say it’s plainly supported by the words of the CRS itself is
untrue.

OECD Secretariate view point to report total property value for
settlors, irrevocable or not

It was obvious the OECD wanted the full trust property value to be reported, as the
primary goal of AEoI is to uncover undeclared capital, even if the client tries to hide the
assets in an irrevocable trust. "Its not mine anymore, I swear"....
Put yourself in the tax authority's shoes of say Spain. They receive CRS automatic
exchange of data from Singapore that one of their tax residents has a previously
undeclared trust in Singapore, but the value of the settlement is zero.
Not fishy at all, eh?

So let's see the radical u-turn by Singapore after being
pressured by OECD to report the total trust value as indicated in
the Implementation Handbook.

Before the Singapore CRS guidance has always stated that reporting FIs must follow the
Implementation Handbook, as well as the CRS,c its Commentary and the OECD CRS-
related FAQ.

However, ignoring its own advice, the infamous Question F.9 guides a nil value report for
settlors of irrevocable trust, in contrast to the OECD Secretriates wishes.

A date that will live in infamy, Singapore collapses its position
due to the OECD Secretariate's non-stop pressure since 2016 to
redact the nil value report for settlors of irrevocable trusts

Now see the radical u-turn by Singapore after being pressured by OECD to report the
total trust value as guided in the OECD CRS Implementation Handbook.
Singapore IRAS issues update to its CRS FAQ guidance on 25 Jul 2024 FAQs regarding
how to report the account balance of account holders of a trust that is a Professionally
Managed Investment Entity
 

IRAS FAQs on the Common Reporting Standard (See F9 page 36-37)

The IRAS guidance clause "the account balance attributed to him can be reported as nil"
is gone forever.

So what Singapore trusts are not reporting settlors
(or beneficiaries)

I. Basic trust structure not subject to CRS reporting

Settlor settles a non-participating SPV Custodial Institution trust which is holding an
underlying professionally managed investment entity. 
This stand-alone structure and is not reportable by the underlying Investment Entity as
there is no look-through of non-participating Custodial Institutions

II. Non reporting trust where client wants to retain existing
trustees (or of course trustee want to retain the business)

Settlor settles a SPV non-particpating Custodial trust 
The SPV Custodial Institution trust subsequently settles a new trust
This way, the existing trust company retains the business.
Trust-1 will not report on the settlor because the equity interest is held by a non-
participating Custodial Institution which is an FI, an excluded reportable person.
Note the Custodial Instititution is not a Professionally Managed Investment Entity and
hence will not be deemed, regarded or treated as a reportable Passive NFE subject to
look-through.

III. New trust appoints beneficiary as the SPV non-
participating Custodial Institution

The non-participating Custodial Institution has no reporting obligations
The equity interest in Trust-1 is a non-particpating Custodial Institution, viz. the settlor
and beneficiaries
Trust-1 will not report on the settlor or beneficiaries because they are equity interests,
both held by a non-participating Custodial Institution, which is a FI which is an excluded
reportable person.
The Custodial Instititution is not a Professionally Managed Investment Entity and hence
will not be deemed, treated or regarded as a reportable Passive NFE, subject to look-
through.

What about Singapore irrevocable trusts, the nexus
of this article
There are two hopes and one of them is Bob, but isn't he dead?

Are settlors of Singapore irrevocable trusts screwed because unexpectantly, the entire
trust property, including growth since settlement, will be reported against their name.
Worse by definition you are dealing by default with irrevocable trusts, so the settlor
cannot just close shop and dissapear into the night...
Or can he skeddale?

Decant/re-settle Singapore irrevocable trusts

Resettle/decant the irrevocable trust into a non-particpating SPV Custodial Institution
trust
The Custodial Institution settles a new trust with existing original trustees
Original trustees retain the business and clients

The non-participating Custodial Institution has no reporting obligations
Trust-2 will not report on the settlor because the equity interest is held by a non-
particpating Custodial Institution which is a FI which is an excluded reportable person.
Note the Custodial Instititution is not a Professionally Managed Investment Entity, hence
will not be deemed, regarded or treated as a reportable Passive NFE, subjectt o look
through for Controlling Perons.

Why resettle a trust?

1. Clarifying / fixing - change the terms used in the trust if they were ambiguous, or law
changed, 

2. Special needs if beneficiary becomes needy of special need terms
3. Protect beneficiaries from creditors 
4. Merge trusts - to control assets of multiple trusts if trusts were set up for multiple

beneficiaries
5. Change governing law of trust

Can an irrevocable trust be resettled?

1. Unless the deed terms prohibit the resettlement, the trust can likely be resettled
2. It depends on whether there is a wide power of appointment contained in the deed, most

modern trust deeds will contain wide powers to appoint on further trusts
3. Usually it is the protector, or trustee plus beneficiaries that can resettle the trust
4. A distribution is made and the receiver of assets settles the new trust

Can the irrevocable trust be re-settled into a trust which is a SPV
Custodial Institution trust?

Decant the trust to a new non-participating SPV Custodial Institution trust
Subsequently, the SPV Custodial Institution trust settles a new trust in Singapore, or
anywhere else.
Maintain the SPV Custodial Institution characteristics of the SPV Custodian (e.g. hold
dormant company on behalf of beneficaries and the earn custodial fees, such as financial
advice to beneficiaries on assets that may potentially be held in the future. Read "The
illogical and hilarious custody-related fee to qualify as a CRS Custodial Institution"
Custodial fees may be collected by unrelated parties. Read "3rd parties can collect
custodial fees for CRS. There is no attribution/connected test of income as legislated
by several CRS jurisdictions".

Never seen this before, is it legal?
A Singapore based UK lawyer has commented that:

"Might encounter some conceptual difficulties applying this to a settlor - trust scenario".
"The beneficial interest in whatever asset is was originally settled was held by the
beneficial owner and therefore that is the true settlor and not the legal title holder, or
custodian, and report accordingly".

===============================END===================
=======

Nil value guidance for settlors, it's gone...
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