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Dutch FGRs (Fund for Joint Account) do
not register in the trust Beneficial
Owner Register if non-EEA fund
manager and foreign particpants.

Mark Morris

September 17, 2024

CRS and CARF expert. No, truly.

This article deals exclusively with Dutch Funds for
Joint Account (fonds voor gemene rekening). These
unincorporated entities are treated as trusts in the
Netherlands. Foreign managed FGRs with no
relationships in the Netherlands have no registration
obligation in the DUTCH UBO register for trusts.

Preface

Foreign-managed FGRs with no activities in NL have no registration in the Dutch UBO
obligation
There are two UBO registers in the NL:

 A. UBO registers for companies, foundations, and associations.

 B. Register for trusts, mutual funds, and similar constructions.

About the Trust UBO Register in the Netherlands

The obligation to set up and maintain an Ultimate Beneficial Owner (UBO) Register in the
Netherlands follows from the Dutch implementation of the amended fourth EU Anti-
Money Laundering Directive and requires certain types of Dutch entities to disclose their
UBO information ultimately on 27 March 2022.[1] 
In addition to the aforementioned existing disclosure obligation in the UBO registers for
legal entities, each EEA member state is required to also have a public register for the
disclosure of UBO information of trusts (and trust-like legal arrangements, such as funds
for joint accounts) ‼ if certain conditions are met.‼ 
The aim of this transparency is to help prevent money laundering, corruption, fraud, tax
evasion and terrorist financing.
The UBO register for trusts and trust-like legal arrangements is part of the Trade Register
kept by the Dutch Chamber of Commerce, that will manage the UBO registration of
Trusts on behalf of the commissioning Dutch ministries of Finance and Justice & Security.
[2]

When did the Trust UBO Register go live?

For the Netherlands, the obligation of trustees to register their trusts and trust-like legal
arrangements as well as the UBO information thereof took effect starting 1 November
2022. 
The website has been live since 10 October 2022, but the register became operational on
1 November 2022.
Trusts and trust-like legal arrangements that are newly created as of 1 November 2022
must comply with the registration requirements within one week after the event as a
result of which the obligation to register arises. 
After the registration of the trust or similar legal arrangement by the trustee, a unique
reference number is assigned to the trust or similar legal arrangement. 
The trustee is required to provide this number on all letters, declarations, or other written
statements made on behalf of the trust, even if there is no connection with the
Netherlands in such document.

What is a trust?

A trust is a legal arrangement created by a person (the settlor), whereby assets are
entrusted to another person (the trustee). 

The Trustee uses the assets in accordance with a trust deed for one or more
beneficiaries (the beneficiary) or for a particular, more broadly defined purpose
(for example, for children in village x, or for scholarships). Sometimes a person is
appointed to monitor a trustee (the protector).

Under Dutch law, a trust is not a legal entity, nor does it have a legal form, but it is a
separately identified community of assets with a specific purpose for one or more
beneficiaries.

The following persons are generally considered a UBO of a trust:

the settlor;
the trustee;
the protector;
the beneficiaries, or to the extent individual beneficiaries cannot be determined, the
group of persons in whose interests the trust is principally incorporated or operates; and
any other natural person who exercises ultimate control over the trust through direct or
indirect ownership or other means.

 

What is a trust-like legal arrangement?

A ‘trust-like legal arrangement’ is assimilated to a trust. 
For the Netherlands, only the fund for joint account (fonds voor gemene rekening) is
thus designated. 
The fund for joint account is an agreement between three different parties i.e., a trustee
(juridisch eigenaar), a manager (beheerder), and participants. 
The fund aims to raise assets to invest them jointly and exists in different forms: an open
or closed fund.

The following persons are generally considered a UBO of a fund for joint account:

the manager;
the trustee;
the beneficiaries, or to the extent individual beneficiaries cannot be determined, the
group of persons in whose interests the trust is principally incorporated or operates; and
any other natural person who exercises ultimate control over the trust through direct or
indirect ownership or other means.

 

Who is responsible for the registration?

The trustee is responsible for registration of a trust or trust-like legal arrangements. 
The trustee himself is also considered a UBO of the trust, or trust-like legal arrangement. 
The other UBOs of the trust or trust-like legal arrangement must provide the trustee with
all necessary information so that the trustee can arrange for the registration. 
If any function in relation to a trust is held by a legal entity, the UBOs of such legal entity
are to be considered (and registered) as UBOs of the trust or trust-like legal arrangement.

▶When is registration in the Netherlands required?

This is the core purpose of this article

If the trust and its beneficial owners are already registered in a register of another
member state of the European Union created on the basis of Article 30 of the AML
Directive, registration in the Netherlands is not necessary.
 Otherwise, registration in the Netherlands of trusts or trust-like legal arrangements is
required ▶if the trustee is:

 - ▶domiciled or established in the Netherlands; or

 - domiciled or established outside of the EEA but is in a▶ “business
relationship”[3] on behalf of the trust or carries out an occasional transaction (e.g.,
acquisition of real estate, trading in goods) above the thresholds as provided in
article 11, sub b), c), and d) of the AML Directive.

So FGRs are not registered in the NL trust b.o. register if 
the manager (trustee) lives outside EEA and has no business 
relationship. Non-UK trusts do not register with TRS if no 
relationship (personal, economic, business) with relevant 
persons 

 

What information must be registered?

Only in the case of an economic interest of 3% or more, the beneficiary in question
must be registered as UBO. For each UBO, the nature and extent of the economic
interest must therefore be registered.

For the registration of the UBOs, the trustee must provide the following details.

Trust details:

the name and type of the trust or trust-like legal arrangement;
the date and place of establishment of the trust or trust-like legal arrangement; and
the purpose of the trust or trust-like legal arrangement.

UBO details:

full name
month of birth, year of birth
place of birth
country of birth
country of residence
nationality
personal identification number and ID document number
nature and size of interest involved
personal address
e-mail address
copies of identity documents
copies of documents evidencing the nature and size of the economic interest

Note: only the information included in bold above is made available to the public
by the register. The registration will be effective immediately after submission of
the required data in the register.

Exceptions:

Personal information as regards a UBO that would in principle have to be made
public in the Trust UBO Register can only be shielded from the public if:

the UBO involved is a minor;
the UBO is legally held to be incompetent to conclude any transaction, like a curatorship
or legal guardianship, provided that evidence of the same is submitted at the same time;
and
the UBO is enrolled in a protection scheme by a government or a competent police
authority.

 

What are the sanctions for non-compliance?

Non-compliance with the UBO registration for trusts (e.g., no timely registration or
registering incorrect information) can result in sanctions, e.g., monetary penalties of more
than €20,000 and the initiation of criminal investigations against the trustee and non-
cooperative UBOs.
Moreover, according to the Dutch Money Laundering and Terrorist Financing Act,
institutions that are subject to a reporting obligation must determine if the UBO
registration has been completed.If this is not the case, the institution is prohibited from
entering into a new business relationship with such entity. 
Up until 1 January 2023 institutions may proceed with a new business relationship if the
entity can provide evidence that it has provided the Dutch Trade Register with the
required information to register its UBO, but that the registration has not been finalized
yet.

[1] This obligation stems from the Fourth Money Laundering Directive ((EU)
2015/849) (4MLD), as amended by the Fifth Money Laundering Directive ((EU)
2018/843) (5MLD) (AML Directive).

[2] On the draft legislation, see also GT Alert, Dutch Ultimate Beneficial Owner
(UBO) Trust Register Implementation, May 25, 2021.

[3] Defined in the AML Directive as “a business, professional or commercial
relationship which is connected with the professional activities of an obliged entity
and which is expected, at the time when the contact is established, to have an
element of duration”.

[4] The Trust Register Implementation Act classifies these in the following classes:

at least 3% up to and including 25%;
at least 26% up to and including 50%;
at least 51% up to and including 75%; and
at least 76% through 100%

Describing an FGR in legal terms in detail
1.   Key aspects of an FGR

An FGR is a pooled investment vehicle offering a substantial flexibility to the user. An FGR
is not a corporate body and does not have separate legal personality. It is a contractual
agreement (often referred to as its "Terms and Conditions") between a manager (the
"Fund Manager") and its investors (the "Participants") obliging the Fund Manager to
invest and manage for joint account of the Participants’ assets contributed by the
Participants. 
Generally, the legal ownership of an FGR assets is held by a separate custodian or
depositary, usually in the form of a Dutch foundation (stichting) (a "Depositary
 Custodian").

 

An FGR is not dealt with in Dutch corporate law. Parties are in fact free in determining the
financial and governance structure of an FGR and as such, the term refers to a
commercial understanding and a tax qualification rather than a legal qualification. An
FGR is established by the execution of a notarial deed setting out its Terms and
Conditions. The parties involved are the Fund Manager, the Depositary Custodian and at
least one Participant. Terms and Conditions typically include, the name, purpose,
dissolution and liquidation and seat of an FGR, admittance of new Participants, allocation
of the investment profits of an FGR and substitution of the Fund Manager and Depositary
Custodian. The terms under which the Fund Manager and the Depositary Custodian
provide their services on behalf of an FGR are either set out in the Terms and Conditions
or included in a separate investment management agreement. If desirable, there can be a
custody agreement between the Depositary Custodian and the Fund Manager.

 

The Depositary Custodian is managed by a board of directors. Acting as custodian of an
FGR, the Depositary Custodian holds the legal title to all the investments of the fund.
Participants do not have a proprietary interest in the investments. They only have
contractual rights against the Depositary Custodian and hold beneficial title to the
investments

Each Participant signs a subscription agreement with the Fund Manager (and, often, the
Depositary Custodian and the administrator of the FGR (the “Administrator”)) that
describes the size of its investment and makes the Terms and Conditions for investing in
the fund applicable. There is normally no liability of the Participants other than the
contractual liability to pay up the contribution as set forth in the subscription agreement.
Participants are entitled to the profits of the fund and the assets of the Depositary
Custodian pro rata their contribution.

 

2. Dutch regulatory considerations

The FGRs may qualify as “investment funds” (beleggingsinstellingen) under the Dutch Act
on Financial Supervision (Wet op het financieel toezicht, the “AFS”). An investment fund
can be a corporate entity or an unincorporated or contractual entity (such as an FGR)
which, as a collective investment undertaking, including investment compartments
thereof: 

(i)     raises capital from a number of investors, with a view to investing it in
accordance with a defined investment policy for the benefit of those investors; and

(ii)     does not require authorization pursuant to section 5 of Directive 2009/65/EC
(i.e.: as an Undertaking for Collective Investment in Transferable Securities – the EU
harmonized UCITS funds regime), being the definition from the Alternative
Investment Fund Managers Directive (the “AIFMD”) implemented in Dutch law.[1]

It is possible that the FGRs, where they do not “raise capital”, or do not have a “defined
investment policy”, do not qualify as investment funds under the definition, but the Dutch
Financial Markets Authority (Autoriteit Financiële Markten, the “AFM”) employs a broad
application of the investment fund concept.
If the FGRs qualify as funds under the AFS, a Fund Manager is required to be in
possession of a license issued by the AFM to manage a Dutch fund or to offer
participations to investors in the Netherlands. An exemption pursuant to article 1:13b
subparagraphs 1 and 2 AFS (the implementation of article 42 of the AIFMD) from this
license requirement is available for certain types of Fund Managers with a seat in a
country that is not a Member State of the European Union (third country Fund
Managers); Fund Managers that are registered with their home state regulators and are
under some level of supervision, where the regulator of the home state and the AFM
have entered into an information sharing Memorandum of Understanding under the
AIFMD.
Such a Fund Manager must notify the AFM that it intends to manage a fund in the
Netherlands (or offer a fund to investors in the Netherlands) under the exemption on the
basis of section 1:13b subparagraphs 1 and 2 AFS by providing the AFM with a specific
notification form (the “Notification”). The Notification attaches an attestation of the
competent home state authority of the Fund Manager in which it confirms that it is able
to effectively comply with the cooperation agreement between that competent authority
and the AFM as set out section 1:13b subparagraph 1 under (c) AFS (the “Attestation”).
No formal requirements exist as to the format of the Attestation. The Notification is for
informational purposes only and the Fund Manager is responsible for ensuring that the
requirements for using the exemption of section 1:13b subparagraph 1 and 2 AFS are
met. [2]
Upon filing of the Notification form, the Fund Manager must fulfill, on an ongoing basis,
all requirements as laid down in section 1:13b subparagraphs 1 and 2 AFS and applicable
requirements in rules and regulations based thereon. As part of these requirements, the
Fund Manager shall:

 (i)  comply with reporting obligations to the Dutch Central Bank (De
Nederlandsche Bank, the “DNB”) regarding the principal markets and instruments
in which the Fund Manager trades on behalf of an FGR;

 (ii)  provide investors with a prospectus of an FGR including at least the
information stated in article 23 subparagraph 1 and subparagraph 2 (first
sentence) of the AIFMD[4];

 (iii)  provide the AFM with the annual accounts and the annual report of an FGR
within six months of the end of the financial year of an FGR[1]; and

 (iv)  comply with certain information requirements regarding the control of (non-)
listed issuing institutions[2].

Footnotes

 [1] Section 4 AIFMD, section 1:1 FMSA in fact cross refers to the AIFMD definition,
for its own definition of beleggingsinstelling.

[2] Under the exemption included in section 1:13b subparagraphs 1 and 2 FSA,
non-EU fund managers may market or manage funds in the Netherlands if the
following conditions are met:

 i.     participations are only offered to “qualified investors”, c.q. “professional
investors” (as such terms are defined in article 1:1 FSA);

 ii.     the third country where the non-EU fund manager is established is not listed
as a Non-Cooperative Country and Territory by the Financial Action Task Force; and

 iii.  the AFM and the supervisory authority of the non-EU fund manager entered
into a cooperation agreement that at least ensures an efficient exchange of
information and allows the AFM to carry out its duties in accordance with the FSA.

[3] Section 3:74 subparagraph (c) FSA.

[4] Section 4:37l FSA in conjunction with section 115j of the Dutch Decree on
Conduct of Business Supervision of Financial Undertakings under the FSA (Besluit
Gedragstoezicht financiële ondernemingen Wft).
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