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Why the US will tell Switzerland to f*ckoff when they request
Beneficial Ownership Information from the Corporate Transparency
Act"
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In United States v. Bisceglia, the Supreme Court
authorized the IRS to issue a summons on a bank
where it had reason to believe an unidentified bank
customer was not complying with his tax obligations.
Congress codified Bisceglia’s holding at §7609 of the
Internal Revenue Code, which authorizes the IRS to
issue so-called John Doe summonses where it can
show (1) that the summons relates to “a particular
person or ascertainable group or class of persons,” (2)
that there is “a reasonable basis for believing” that the
persons may have failed to comply with “any internal
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persons may have failed to comply with “any internal
revenue law,” and (3) that the information sought and
the identities of the persons are not readily available
from another source.

While §7609 does not expressly authorize the issuance
of John Doe summonses to aid foreign governments, in
its application the government asserted that Congress’s
inclusion of the requirement that such summonses
seek information regarding persons who failed to
comply with “any internal revenue law” permits their
use to assist other countries. Because the government’s
submission in John Does was made ex parte and
granted in a summary order with no opposition
briefing, this issue was not contested, and there does
not appear to be any case law addressing it. In its
application, however, the government identified a
series of John Doe summonses obtained on behalf of
Norway in 2013 and another John Doe summons
obtained on behalf of the Netherlands in 2017. Each of
those prior matters involved similar allegations that
foreign individuals were storing money in the United
States and using bank cards to make purchases abroad
as a way to avoid foreign taxes. Unfortunately, the only
reported order to come out of the prior applications
did not address any legal obstacles to the summonses,
and targets of John Doe summonses have little ability
to challenge their issuance.

Circuit Courts of Appeals have consistently concluded
that IRS summonses apply equally to a foreign tax
investigation even where no U.S. audit exists. In United
States v. A.L. Burbank & Co., the U.S. Court of Appeals
for the Second Circuit found that a narrower
interpretation would frustrate the purpose of the
various tax conventions to which the United States is
party.

In Lidas v. United States, the 9th Circuit observed that
limiting the IRS summons power to domestic tax
liabilities would conflict with the fact that tax treaties,
upon ratification, become part of the law of the United
States and thereby impose obligations on the IRS.
Thus, even though courts have not specifically
addressed the use of John Doe summonses to gather
information on behalf of tax treaty partners, the
practice appears to rest on solid legal ground.

In September 2015, the Internal Revenue Service served
two so-called "John Doe" summonses on JP Morgan
Chase Bank. The Internal Revenue Code requires the
IRS to obtain federal court approval before serving
such summonses, but the IRS did not do so here. The
summonses directed Chase Bank to deliver to the IRS
records related to three accounts, which were identified
only by account number. The three accounts belonged
to three Plaintiffs In this action, these three Plaintiffs
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to three Plaintiffs In this action, these three Plaintiffs
allege that the IRS's efforts to obtain their financial
records through the use of the John Doe summonses
violated the federal Right to Financial Privacy Act (the
"RFPA"). Plaintiffs seek damages from the United States
under that Act. The United States contends that its
sovereign immunity bars Plaintiffs' RFPA claims. The
Court agreed with the IRS, and it therefore dismissed
the Plaintiffs' claims.

revenue procedure 2023-36
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Australia, Argentina, Azerbaijan, Belgium, Brazil,
Canada, Colombia, Croatia, Curaçao, Cyprus, Czech,
Denmark, Dominican Republic, Estonia, Finland, France,
Germany, Gibraltar, Greece, Guernsey, Hungary,
Iceland, India, Ireland, Isle of Man, Israel, Italy, Jamaica,
Jersey, Kazahkstan, Republic of Korea, Latvia,
Liechtenstein, Lithuania, Luxembourg, Malta, Mauritius,
Mexico, Netherlands, New Zealand, Norway, Panama,
Poland, Portugal, Saint, Singapore, Slovak Republic,
Slovenia, South Africa, Spain, Sweden, Turkey, United
Kingdom.

Custodial
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Start the conversation
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