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Norway has sovereignty over Svalbard
& Jan Mayen but not part of EEA,
Schengen, CRS, FATCA, CARF, DTAs,
AEoI, EoR, OECD MCAA. Strangest place
in world

Mark Morris

May 14, 2024

CRS and CARF expert. No, truly.

After dealing with Svalbard and Jan Mayen for many
years, the two best youtube videos on the history of
SJ is here. Don't be a complete muppet and skip
them...

"SJ" is the collective ISO 3116 two-letter code reperesenting both Svalbard and
Jan Mayen, although theyre nearly a 1,000 km apart

1. A Brief History of Svalbard, Norway
2. A Brief History of Jan Mayen

We will skip the history of Norway's three Bilands in the Antarctic.

Svalbard is a separate tax jurisdiction of Norway and
not part of any international tax agreement

Svalbard is explicitly excluded from all tax agreements, not just omitted. 
It is the only territory explicitly excluded from the OECD Multilateral Convention on
Mutual Administrative Assistance. 
Only Portugal considers Svalbard as a tax haven due to its 6% income tax rate for
individuals 
Ecuador in October 2022 removed Svalbard from its list of tax havens.

Terra Nullius until the 1920s

Discovered ostensibly in the 10th century by Greenland Norse hunters. Documentary
evidence suggests it was first settled by Icelandic Vikings in the 12th century. Whaling
was started in the 1600s and dominated by English and Dutch companies. 
Hunting was carried out from the 17th century by Russian settlers from Veliky Novgorod.
From the 19th century, it became dominated by Norwegians. Sustainable coal mining
started in 1906 with the establishment by an American of Longyearbyen and by the
1920s, permanent coal mining settlements had been established by the Russians. 
Rich coal deposits in the barren Arctic lead to a belief that the archipelago drifted from
the equator during the Devonian period 400 million years ago.

Claims to sovereignty over Svalbard

Although Denmark & and Norway never formally gave up their claim to Svalbard, the
archipelago continued to be a terra nullius - a land without a government. 
Problems were exacerbated as, there were no means to make a mining claim legal nor for
a way to resolve conflicts, particularly labour conflicts, which often saw the mining
company and the workers have different nationalities.

The Government of Norway took the initiative in 1907 for negotiations between the
involved states. 
Multilateral conferences were held in the early 20th century, which proposed various
types of joint rule between claiming nations. 
The breakthrough came at the Paris Peace Conference. Germany and Russia had both
been excluded for warmongering during the Great War, while Norway enjoyed goodwill
with their neutral policy and was regarded as harmless. 
The Svalbard Treaty of signed 1920, effective 1925, granted Norway full sovereignty over
Svalbard. Although the Soviet Union was initially skeptical of the treaty, they were willing
to sign it in exchange for Norwegian recognition of the Soviet regime.

All signatory Parties to the Svalbard Treaty, 22 EU Member States, and 26 other states
have equal rights to economic resources including hunting, fishing, mining, industrial,
maritime, and commercial activities. Nor can Svalbard be used for war.
After significant political debate, a proposal to establish Svalbard as a dependency and
administrate it from Tromsø was rejected. Instead, the Svalbard Act specified that the
islands would be administrated by the Governor of Svalbard and was considered "part of
the Kingdom of Norway", although not regarded as a county. 
The islands had until then been known as the Spitsbergen Archipelago, and it was at this
time the term Svalbard was introduced. The legislation took effect in August 1925.

It is a common misperception that any citizen in the world can move to Svalbard. The
Svalbard treaty allows only the citizens of the original 48 signatory nations of the treaty
to live and work indefinitely in Svalbard without residence or work visas. 
Yugoslavia also acceded to the treaty on 6 July 1925, but, as of 2023, none of its
successor states have declared to continue the application of the treaty
Svalbard thus could thus not join the EEA, nor be a Schengen co-operation member. 
It is not part of NATO. 
There is however a requirement that you must be able to support yourself if you are
living there,
Norwegian civil law, criminal law, and procedural law apply to Svalbard unless "other"
provisions are made.
"Other" regulations apply to Svalbard, concerning taxes, environmental, administration,
immigration, etc.

Svalbard treaty problems in the modern world

Watch these two youtube videos on the problems with the Svalbard treaty

1. The Svalbard Treaty Explained: Geopolitics in the Arctic
2. The Future of the Arctic Depends on a 100-Year-Old Treaty

Articles 1–3 essentially preserve the previous terra nullius rights of the original parties to
the Treaty in return for their recognition of Norway’s sovereignty over Svalbard. The
Treaty is open to accession by States other than the original parties. Currently, the Treaty
has 48 parties.
As seen, the rights in Articles 2 and 3 apply to the land territory of Svalbard and its
‘territorial waters’. It is generally accepted that the latter term equates to the modern-
day term ‘territorial sea’.
 Svalbard has a territorial sea extending to 12 nautical miles (nm) from the baselines, in
line with general international legal practice and Article 3 of the UN Convention on the
Law of the Sea, 1982.
 It is not disputed that the rights in Articles 2 and 3 apply within this zone. 
What is uncertain, however, is whether they apply to coastal State maritime zones
beyond the territorial sea, namely the continental shelf and any exclusive economic zone
(eez) or fishing zone that might be claimed. 
Not surprisingly, the Svalbard Treaty provides no direct answer to this question as those
zones were unknown in international law at the time when the Treaty was drafted. 
The continental shelf did not become recognised by international law as a coastal State
maritime zone until the 1950s, and the eez, which extends up to 200 nm from the
baselines, not until some 20 or so years after that. 
A (legal) continental shelf does not have to be claimed, but exists automatically in respect
of any territory.
An eez, on the other hand, has to be claimed. While Norway claimed an eez in respect of
its mainland coast with effect from the beginning of 1977, that legislation did not apply
to Svalbard. 
Instead, in order not to provoke a dispute as to whether the Svalbard Treaty applied
beyond the territorial sea, it established a non-discriminatory 200 nm fishery protection
zone (fpz) off Svalbard in June 1977.
Views differ as to whether the Svalbard Treaty, and in particular its rights for all parties to
engage equally in fishing and mining, apply to the continental shelf and fpz. 
Since the 1970s, successive Norwegian governments have consistently taken the view
that the Treaty does not apply to maritime zones beyond the territorial sea, arguing that
the Treaty should be interpreted literally so as to limit its application to ‘territorial waters’
only, and that restrictions on Norwegian sovereignty are limited to those expressly set
out in the Treaty.
Although the Supreme Court has not (yet) pronounced definitively on the question, a
number of lower Norwegian courts have held that the Treaty does not apply to Svalbard’s
continental shelf or its fpz.

Low taxes in Svalbard hence excluded from all tax treaties

Although Svalbard is an integral part of Norway, it has fiscal autonomy, with a
substantially lower income tax (8% for individuals, 16% corporate) than mainland Norway
and there isno Value Added Tax. 
Taxes are allowed to be collected, but only enough to support Svalbard and the Svalbard
government. This results in lower taxes than mainland Norway and the exclusion of any
taxes on Svalbard supporting mainland Norway directly. 
Svalbard's revenues and expenses are separately budgeted from mainland Norway. Tax
rates are significantly lower than mainland taxes e.g., salary taxes range from 8% or 22%.
The corporate tax for smaller companies is 16%.

Subsequently, Norway's international tax agreements exclude Svalbard from:

1. OECD Mutual Convention on Administrative Assistance in Tax Matters
2. Multilateral Competent Authority Agreement on Automatic Exchange of Financial

Account Information. (CRS)
3. FATCA IGAs
4. Double Taxation Agreements
5. Exchange upon on Request or Demand.

(Note Portugal is the only country to blacklist the Norwegian dependencies and
territories)

Jan Mayen is a volcanic island near Greenland with a few temporary resident scientists, 12
km long. Although administered separately.
Jan Mayen and Svalbard are collectively designated with the ISO 3116 two-letter country
code "SJ".
Despite being unincorporated areas not governed by their own local government, neither
Svalbard nor Jan Mayen is considered a dependency.

Norway has 3 uninhabited dependent territories (Norwegian language 'biland’) not
independent but under Norwegian sovereignty, not part of the Kingdom of Norway.
Located in the Antarctic: Bouvet Island a subantarctic island, Peter I Island a volcanic
island located off the coast of continental Antarctica, Queen Maud Land a sector claim of
Antarctica. 

OECD Multilateral Convention on Mutual Administrative
Assistance in Tax Matters allows signatory states to exclude
territories from the Convention

OECD Multilateral Convention on Mutual Administrative
Assistance protocol excludes Svalbard

 Svalbard is not a Participating Jurisdiction of CRS

Norway's Multilateral Competent Authority Agreement on Automatic Exchange of
Financial Account Information falls under the OECD Convention on Mutual
Administrative Assistance in Tax Matters. As Norway has explicitly stated the
Convention does not apply to Svalbard, then the Multilateral Competent Authority
Agreement on Automatic Exchange of Financial Account Information does not
apply. That means there is no Common Reporting Standard in Svalbard.

Norway FATCA IGA excludes Svalbard

 

SVALBARD FFIs for FATCA

Svalbard did not sign an IGA with the IRA. Any FFI in Svalbard is thus a Participating FFI
for FATCA

Norway's Double Tax Treaties always exclude Svalbard

======================END====================

The original 48 countries that signed the 1925 Spitsberg treaty recognizing Norway's
sovreignty over the archipeligo.

Peter I

Queen Maud land
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