




Difference between

FI and NFE



Tax Residence of NFE
(Differs from location of FIs)

Commentary Pg. 144 (8) 

Example 1: 

A company is incorporated in Jurisdiction A and 

has its POEM in Jurisdiction B. 

Under the laws of Jurisdiction A, residence for tax 

purposes is determined by reference to place of 

incorporation. The same applies under the laws of 

Jurisdiction B. 

Tax residence 
based on place 

of incorporation

A (Incorporated)

Tax residence 
based on place 

of incorporation

POEM

B (POEM)

POEM

Thus, the company is resident only in Jurisdiction A



Tax Residence of NFE

Example 2: 

A company is incorporated in Jurisdiction A and has its 

POEM in Jurisdiction B. 

Under the laws of Jurisdiction A, residence for tax purposes 

is determined by reference to place of incorporation. Under 

the laws of Jurisdiction B, residence for tax purposes is 

determined by reference to place of effective management. 

Tax residence 
based on place 

of incorporation

POEM

POEM

Tax residence 
based on POEM

The company is tax resident in both A and B

Commentary Pg. 144 (7) - Dual resident Entities may rely on

the tiebreaker rules contained in tax conventions to solve cases of 

double residence for determining their residence for tax purposes. 

Else if no agreement, tough luck.

Commentary Pg. 146 (3) - Reporting Financial Institutions are not expected 

to carry out an independent legal analysis of relevant tax laws to confirm 

the reasonableness of a self-certification.

A (Incorporated) B (POEM)



Tax Residence NFE

Example 3: 

A company is incorporated in Jurisdiction A and has its 

POEM in Jurisdiction B. 

 Under the laws of Jurisdictions A and B, residence 

for tax purposes is determined by reference to place of 

effective management. Tax residence 
based on POEM

Incorporated Incorporated

Thus the company is tax resident in B

POEM definition differs by jurisdiction

A (incorporated) B (POEM)

Tax residence 
based on POEM



Tax Residence of NFE

Example 4: 

A company is incorporated in Jurisdiction A and has its POEM in 

Jurisdiction B. 

Under the laws of Jurisdiction A, residence for tax purposes is 

determined by reference to place of effective management and, 

under the laws of Jurisdiction B, residence for tax purposes is 

determined by reference to place of incorporation. 

Tax residence 
based on place 

of incorporation

A

Tax residence 
based on place 
of management

POEM

B

Incorporation

If Entity certifies that it has no residence for tax purposes, the Reporting 

Financial Institution may rely on the address of the principal office of the 

Entity to determine the residence of the Account Holder. OECD Model Tax 

Convention - POEM trumps incorporation.

Thus, the company is neither resident in Jurisdiction A nor B 

A (incorporated) B (POEM)

The company is tax resident in neither A and B



Commentary 137 par (10)

For fiscally transparent (same as effectively untaxed) entities the tax resident jurisdiction is:

i. place of effective management principal office,

or else
ii. registered address (incorporated or organised)

Tax residence of untaxed / tax transparent Non-Financial Entities

Commentary Pg. 145 par (10)
“Reportable Jurisdiction Person” makes clear, an entity such as a partnership, limited liability partnership or similar legal arrangement that has no residence for tax 
purposes shall be treated as resident in the jurisdiction in which its POEM is situated (Commentary Pg. 192 par (109) -  only one POEM )

Commentary Pg. 203 par (153) 
One of the requirements of official documentation includes the address of :
i. the entity’s principal office, generally the place in which its Place Of Effective Management situated, or
ii. the jurisdiction in which the entity was incorporated or organised 

If such an entity certifies that it has no residence for tax purposes, Reporting Financial Institutions are to rely on the address of its principal office as a proxy for 
determining its residence. (The designated place of business must be used exclusively and regularly for the performance and administration of the taxpayer's business. 
There can be no other location where the taxpayer substantially performs these operations)

Importance of the Principal Office

Untaxed entity radically different to  location of untaxed FI



Tax Residence of NFE

Scenario 4: Foundation incorporated in the Netherlands and has its place of effective management in Brazil 

HK

China

China

Brazil

Scenario 1: Company incorporated in Hong Kong and has its place of effective management in UK

Scenario 2: Company incorporated in UK and has its place of effective management in China

Scenario 3: Foundation incorporated in the Netherlands, and has its place of effective management in China

UK

UK

Deemed

NL

NL



Tax Residence of untaxed FI
Where a FI (other than a trust) does not have a residence for tax purposes (it is treated as 

fiscally transparent, or located in a jurisdiction that does not have income tax), it is considered 

to be subject to the jurisdiction of a Participating Jurisdiction if:

• it is incorporated under the laws of the Participating Jurisdiction;

• it has its place of management in the Participating Jurisdiction; or

• it is subject to financial supervision in the Participating Jurisdiction

Where a FI other than a trust is resident in two or more Participating Jurisdictions, such FI will 

be subject to the Participating Jurisdiction in which it maintains its Financial Account.

Investment 
Entity 

financial
accounts are
equity/debt

interests



Tax Residence of untaxed FI Trusts 

• Where trustees resident

• Multiple jurisdictions allowed



Tax Residence of Individuals

• Why RbI and CbI continue to evade CRS and CARF despite OECD update

• Why FIs generally don’t follow the OECD Model Tax Convention Tie Breaker Rules 

• Municipality issued utility bill sufficient proof of residence?

• Does 183+ days determine sole residency?
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