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The 4.2024 OECD CRS-related FAQ
update on CFDs describes how to
establish your own SPV Depository
Institution. Cue a slew of CRS/CARF
loopholes.

Mark Morris

September 24, 2024

CRS and CARF expert. No, truly.

WTF, is it possible to have an unregulated Depository
Institution?

Read "To schmucks opining FIs such as Custodial Institutions, need to be
supervised by a country's domestic financial regulations to qualify as a FI for
CRS"

This article focuses exclusively on entities that can be 
categorized as Depository Institutions which can accept 
"deposits "or other "similar investment funds" in the 
ordinary course of its business with customers, and 
regularly engages in at least one of several listed 
activities, such as providing trust or fiduciary services, 
or  other loans or provides other extensions of credit

I. Depository Institution definitions in the real world. 
 II. CRS definition of Depository Institution.
III.  CRS Financial Institutions need not be regularised or 
supervised.
IV.  CRS unregulated /unsupervised Depository Institution 
which accepts investment fund deposits instead of cash 

Why would an entity wish to be categorized a Depository
Institution?

Simple, tthere is no look through of Depositaory Institutions located in non-particpating
jurisdictions
Even more so, with CARF which treats Professionally Managed investment Entities as
Passive NFEs subject to look through to Controlling Person, regardless of the status of its
parents in the legal chain of onership
Also its better to be a Depsoitory institution rather than a Passive NFE.

I. Look at UK and Canadian guidance on Depository
Institutions

The money accepted as deposits must be used to lend out to 
other clients for interest.

The UK guidance and Canadian guidance on what a Depository Institution is, shows
Depository Institutions accept Deposits, where deposits is where the money recived from
clients is repaid later with or without interest.

II. CRS term of Depository Institution

I. CRS pg 44 - Accepts deposits in the ordinary course of 
banking or "similar business"
II. CRS Commentary pg 161 - Engaged in banking or "similar 
business" if in the ordinary course of its business with 
customers, the Entity accepts deposits or "other similar 
investment of funds", and provides trust and fiduciary 
services
III. Fictional deeming world where entities need not be 
regularised or supervised to be considered a Financial 
Institution for CRS
IV. OECD CRS FAQ introduces the CRS Depository Institution 
which accepts deposits of investment funds instead of cash 

FATCA and CRS don’t define the phrase "accepts deposits’" or
"deposits." However, they do define a depository account,
which is what an institution would have to offer to be
deemed to accept deposits.

CRS Commentary pg 177 par 66 The term “Depository
Account”, includes any commercial, checking, savings, time,
or thrift account, or an account that is evidenced by a
certificate of deposit, thrift certificate, investment certificate,
certificate of indebtedness, or other similar instrument
maintained by a Financial Institution in the ordinary course of
a banking or similar business.

Accept deposits of other similar investments of funds

CRS Page 44 Section VIII Defined Terms A. Reporting Financial Institution: A(5) The term
“Depository Institution” means any Entity that accepts deposits in the ordinary course of
a banking or 🔜 similar business.🔚.
CRS Commentary page 160-161 Section VIII Reporting Financial Institutions

An Entity is considered to be engaged in a banking or "similar business" if, in the
ordinary course of its business with customers, the
Entity accepts deposits or 🔜other similar investments of funds🔚 and regularly
engages in one or more of the following activities:-

a) makes personal, mortgage, industrial, or other loans or provides other
extensions of credit

b) purchases, sells, discounts, or negotiates accounts receivable, instalment
obligations, notes, drafts, checks, bills of exchange, acceptances, or other
evidences of indebtedness

c) issues letters of credit and negotiates drafts drawn thereunder

d) ➡ ➡provides trust or fiduciary services🔚

e) finances foreign exchange transactions; or

f) enters into, purchases, or disposes of finance leases or leased assets.

Depositary Institution can accept deposits or "other 
similar investments of funds".

III. Fictional deeming world where entities need not
be regularised or supervised to be considered a
Financial Institution for CRS

IV. OECD CRS FAQ highlights CRS Depository
Institution which accepts deposits of investment
funds instead of cash
OECD CRS FAQ Page 20 FINANCIAL ACCOUNT Q.13

Example of unsupervised/unregulated SPV Custodial 
Institition is any Entity (trust, company, partnership, 
etc.) that: 1. Holds Financial Assets for the account of 
someone else, 2. Earns more than 20% of its income from 
custody-related fees (which could be financial advice on 
assets to be potentially held)

Background: CFD trading is the buying and selling of 
contracts for difference – which are financial derivatives 
that let you take a speculative position on whether an 
asset (including shares, indices, cryptos, commodities and 
forex) will rise or fall in value.

Q13. Financial Accounts in the context of CFD trading activities

Does a Financial Institution maintain a Financial Account under
section VIII(C)(1) of the CRS because it holds client funds in the
context of its business of trading in CFDs with such clients?

As a Custodial Account is an account that holds one or more
Financial Assets for the benefit of another person and the
term Financial Assets does not include money, the accounts in
which the Financial Institution holds the client funds do not
constitute Custodial Accounts. Such accounts can constitute
Depository Accounts to the extent the Financial Institution
maintains the accounts in the ordinary course of a banking
or similar business.

Summary
A trust that that accepts deposits in the ordinary course of a banking or 🔜 similar
business.
A trust is considered to be engaged in a “banking or similar business” if, in the ordinary
course of its business with customers, the trust accepts deposits or 🔜other similar
investments of funds, and regularly engages in one or more of the following activities:

➡ ➡ makes personal or other loans or provides other extensions of credit

➡ ➡provides trust or fiduciary services

============================= END
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