DEEPSEEK ON SVALBARD STRUCTURE AVOIDING COMMON REPORTING
STANDARD

A *Custodial Institution trust* based in *Svalbard* holding a *UK investment entity*
may avoid the Common Reporting Standard (CRS) under specific conditions, but this
depends on jurisdictional classifications, structural compliance, and regulatory
interpretations. Below is a detailed analysis:

### *1. Svalbard’s Non-Participation in CRS*

- *Jurisdictional Status: Svalbard, a Norwegian territory, is **not a CRS-participating
jurisdiction* and lacks tax treaties or automatic exchange of information (AEQOI)
agreements. This isolation exempts entities in Svalbard from CRS reporting
obligations.

- *No FATCA Participation*: Svalbard is also not part of FATCA’s intergovernmental
agreements (IGAs), meaning entities there are not required to register for a Global
Intermediary Identification Number (GIIN) or report to the IRS.

### *2. Classification of the Trust as a Custodial Institution®
For the trust to qualify as a *Custodial Institution* under CRS:

- *Gross Income Test*: At least 20% of its income must derive from holding financial
assets (e.g., shares, bonds) for others.

- *Primary Function*: It must act primarily as a custodian (safeguarding assets) rather
than actively managing investments.




- *Residency*: The trust’s residency for CRS purposes is determined by the location
of its trustees. If trustees are in Svalbard, the trust is considered Svalbard-resident
and escapes CRS obligations.

### *3. Interaction with the UK Investment Entity*

- *UK Entity’s CRS Obligations: The UK is a CRS-participating jurisdiction. If the UK
entity is classified as a **Financial Institution* (e.g., an Investment Entity), it must
report account holders, including the Svalbard trust.

- *Look-Through Avoidance: If the Svalbard trust is structured as a **Non-Reporting
Financial Institution* (e.g., a Custodial Institution in a non-participating jurisdiction),
the UK entity may not need to "look through" it to report beneficiaries or controlling
persons. However, if the trust is deemed a *Passive Non-Financial Entity (Passive
NFE)*, the UK entity must report its controlling persons (e.g., settlors, trustees).

- *Anti-Abuse Rules*: CRS includes anti-avoidance measures. For example, Type B
Investment Entities in non-participating jurisdictions (like Svalbard) may be treated as
Passive NFEs, requiring reporting of their controlling persons.

#Ht *4. Structural Considerations*

- *Asset Flow™: If the Svalbard trust receives no income from the UK entity (e.g., it
merely holds shares without distributions), it avoids triggering reporting thresholds.

- *Decanting/Resettling*: Assets could be moved to a trust in a jurisdiction with
favorable reporting exemptions, though this requires careful legal structuring.

- *Anonymity Benefits*: Svalbard’s lack of public registries and tax authority
cooperation enhances confidentiality, reducing exposure to CRS.

### *5. Risks and Challenges*

- *OECD Scrutiny*: The OECD may challenge structures designed to exploit
jurisdictional gaps, especially if the trust’s classification as a Custodial Institution is
deemed artificial.




- *UK Entity Reporting*: The UK investment entity must ensure compliance with its
own CRS obligations. Misclassification of the Svalbard trust could lead to penalties.

- *Future Regulatory Changes*: Non-participating jurisdictions like Svalbard may face
pressure to adopt CRS, closing current loopholes.

##t *Conclusion™

Yes, a Svalbard-based Custodial Institution trust holding a UK investment entity *can
avoid CRS* under current rules, provided:

1. The trust meets the Custodial Institution criteria (gross income test, custodial
function).

2. The UK entity does not classify the trust as a Passive NFE requiring look-through
reporting.

3. The structure avoids income flows that trigger reporting obligations.

However, this strategy carries risks of regulatory challenges and requires ongoing
monitoring of jurisdictional compliance. Professional legal and tax advice is strongly
recommended.




Yes, the *OECD Multilateral Competent Authority Agreement (MCAA)* excludes
*Svalbard* from its scope. This exclusion arises from Norway's territorial declarations
under international tax agreements, including the *Convention on Mutual
Administrative Assistance in Tax Matters* and related MCAA frameworks. Here’s the
detailed explanation:

1. *Norway’s Territorial Declarations*

Norway explicitly excludes Svalbard from the territorial application of tax-related
agreements, including the *MCAA. For instance, the **Convention on Mutual
Administrative Assistance in Tax Matters* (which underpins the MCAA) allows
signatories to exclude specific territories, and Norway has applied this provision to
Svalbard. This means Svalbard is not subject to automatic exchange of financial
information (AEOI) under the Common Reporting Standard (CRS) or other OECD
frameworks.

2. *Svalbard’s Unique Legal Status*

Svalbard is governed by the *1925 Spitsbergen Treaty*, which grants Norway
sovereignty but includes provisions for non-discriminatory economic access.
However, Norway has ensured that Svalbard is excluded from tax treaties and OECD
agreements like the MCAA. For example:

- The *US-Norway Intergovernmental Agreement (IGA)* for FATCA explicitly
excludes Svalbard.

- Norway’s participation in the *MCAA on CRS Avoidance* (MDR-MCAA) does not
extend to Svalbard, making it a non-participating jurisdiction for automatic information
exchange.

3. *Implications for Tax Reporting*

Financial institutions or trusts based in Svalbard are not required to comply with
CRS or FATCA reporting obligations due to its exclusion from the MCAA. This has
made Svalbard a jurisdiction of interest for structures aiming to avoid automatic tax
transparency frameworks.

4. *OECD'’s Position*

The OECD’s commentary and administrative guidelines acknowledge that
jurisdictions like Svalbard may be excluded from MCAA obligations if the signatory
country (e.g., Norway) declares such exclusions under Article 29 of the MCAA.




In summary, Svalbard’s exclusion from the OECD MCAA is a deliberate outcome of
Norway’s territorial reservations in international tax agreements. This exclusion has
significant implications for tax planning and compliance in the region.




