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Can't be blamed if you're confused
about financial penalties if using
structures not subject to CRS. Don't
confuse with the toothless MDR

Mark Morris

September 16, 2024

CRS and CARF expert. No, truly.

Bear in mind, this article deals with the automatic
exchange of information aspect of structures. It is not
concerned with structures to whose primary goal is
to obtain a tax benefit, such as converting income to
capital gains, double tax deduction in multiple
jurisdictions, contrived steps to absorb losses in
acquired companies, etc.

EU version of OECD's Mandatory Disclosure Rules -
Directive Administrative Assistance (DAC8)
The infamous Hallmark D - Specific hallmarks concerning
automatic exchange of information and beneficial ownership

Penalties for not disclosing

For example, UK MDR penalties for not disclosing CRS avoidance structures is GBP 5,000
plus GBP 600 a day not disclosed. With penaltiey up to GBP 1m if daily penalty
insufficient detterence
The promoter of the arrangements is usually responsible for disclosing. However, there
are circumstances where the person using the arrangements must disclose. They are:

 - if the promoter is a non-UK promoter who has not disclosed

 - if a lawyer is unable to disclose due to legal professional privilege

 - if there is no promoter — for example, it’s an in-house scheme

So get this, if a non-participating MDR resident, eg. a Swiss
resident intermediary designs/promotes/supplies the avoidance
scheme and a domestic lawyer advises their clients on the
scheme, then only the user of the scheme must dob himself in....

Read "Uninformed reading my structures that are not reportable for CRS, blurt
out 'MDR Hallmark 6, so you're screwed' are ignoramuses."

MDR not a BEPS Minimum Standard. It is not
prescriptive.

Worse, the OECD Global Transparency Forum does not peer review or pressurise
countries to implement MDR (god knows why not)
So many countries like Switzerland, Brazil, Norway gave the finger to teh OECD on MDR.
Canada ha sits own weird version of MDR, not related to CRS

Hardly any country outside EU has implemented MDR, and no
new country has done so for years

This means there are a vast pool of intermediaries out side MDR countries that can be
non-reportable intermediaries, combined with domestic lawyers in user's jurisdiction
To date, there are still ignaramuses saying many countries will join MDR

There are no financial penalties in CRS specifically
mentioned when avoiding it.

There are several mentions of anti-avoidance in the CRS and its commentary, but
I'll bet dollars to doughnuts that no authority or reporting FI has ever applied
them, eg.:

Equity and debt interest only applies to Investment Entity trusts but equity and debt
interests in other types of FIs could apply if those interests were establishe dto avoid
reporting. Thi sis a subjective call by the underlying FI, an dwhose to determine the
interest wer eset up to avoid CRS?
Using GAAR principles, i.e. ignore transactions that have a purpose to avoid tax... is crazy
and not workable in practise

 - Shifting assets to non-participating jurisdictions but continue to service client as
if he never moved, then CRS says ignore the shift (but shift to US is OK becaus
ethey reciprocate!! dumb OECD)

 - Reduce balance to zero before year end and move assets back after year end to
report low balance. Ignore the shift.

 - Start new company every two years to qualify as a non-reportable Active NFE
even if assets are financial assets

Summary

=========================== END
==============================

D(1) Undermining CRS reporting obligations

D(2) Non-transparent/opaque arrangements where beneficial owners made unidentifiable
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