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Been advised your untaxed Investment
Entity directed by yourself avoids CRS?
Oops, that is b̶u̶l̶l̶ c̶r̶a̶p̶ wrong.

Mark Morris

September 5, 2024

CRS and CARF expert. No, truly.

PREFACE: Where a Financial Institution (other than a trust) 
is resident in two or more Participating Jurisdictions, 
such Financial Institution will be subject to the reporting 
and due diligence obligations of the Participating 
Jurisdiction in which it maintains the "Financial 
Accounts". Another word for maintained is held. The" 
Financial Account" of an Investment Entity are the shares 
and the debt interest.  The Account Holder of the Financial 
Account is the shareholder who owns the shares of the 
Investment Entity Although this is not described in the 
CRS, the "equity/debt" interest is held by the entity 
itself. Therefore, the Financial Accounts of the Investment 
Entity are located where the entity is incorporated, rather 
than its place of management. 

Although this is not described in the CRS, the "equity/debt" interest is held by the entity
itself.
Therefore, the Financial Accounts of the Investment Entity are located where the entity
is incorporated, rather than its place of management.

An untaxed Professionally Managed Investment Entity must
report on its owner even if it is directed by the same owner

Say you have a BVI Investment Entity. Sadly, many have been mistakenly advised by their
palooka tax advisors that if the director is resident in the same jurisdiction as the
shareholders, then no reporting person exists. This is based on the same-same exclusion
principle of CRS.

It is wrong to conclude an untaxed Investment Entity is subject to the jurisdiction of its
place of effective management. 
Many confuse this with the residence of an untaxed reportable trust, which is completely
different from the location of an untaxed legal entity Financial Institution.

Untaxed managed Investment Entities generally believe
erroneously that they do not report or nil report for CRS if the
director is in the same jurisdiction as the Controlling Persons,
viz. shareholders.

The vast majority of entities in tax havens are untaxed companies holding private
investment portfolios. 
The sole director is usually the sole owner of these companies. 
Structuring the company as an Investment Entity removes the CRS reporting obligations
from the bank. 
However, the Investment Entity as a Financial Institution would have the obligation to
report on its owner. 
Disturbingly, most owners are incorrectly briefed that there is no reporting if the owner is
resident in the same jurisdiction as the director... Oops, this this a delusional
misinterpretation.

Structuring as a Professionally Managed Investment Entity to
avoid CRS

To illustrate this, let's consider a very common situation of a Chinese tax resident as the
director of his own BVI company with its assets managed by an Asian bank. 
The Chinese resident is incorrectly advised by Palooka LLP that their BVI corporate
untaxed Investment Entity is resident in its place of management for CRS purposes. 
Hey presto! This is the simplest way to escape the evil clutches of CRS because there is no
reporting by a Financial Institution located in the same jurisdiction as the account holder. 
Unfortunately, this advice concerning an untaxed Proffessional Managed nvestment
Entity is bull crap..

An untaxed Investment Entity (corporate) directed by its single
owner does not avoid the CRS

The deemed location of an untaxed reporting FI for CRS is entirely different from the
residence of an untaxed reportable entity. 
Our example Professional Managed Investment Entity must register as a reporting
Financial Institution in the BVI and report on the Chinese-resident owners. 
Let's see why...

How does the OECD deem the jurisdiction of an untaxed
reporting Financial Institution entity?

BVI / Cayman companies are not subject to income tax or there is a zero rate corporate
tax. 
So the BVI Investment Entity is untaxed. 
Bear in mind, that determining the residence of an untaxed reportable entity, is
completely different from ascertaining the location of an untaxed reporting Financial
Institution.

A. Residence of an untaxed reportable entity (not an FI)

If a reportable entity (Passive NFE) is incorporated in BVI, the reporting FI (bank)
maintaining the entity's account would review the tax-residence rules of BVI regarding
the place of incorporation (none). 
Also, it would refer to the tax-residence rules of China regarding place of management. 
The tax residence of the reportable entity would in our case be China. 
But if a reportable entity is tax-resident in dual places then the FI should refer to Double
Tax Agreements to determine the single jurisdiction which has the priority tax residence. 
If no DTA exists, then the place of management or principal office determines the
priority according to the CRS. 
This is not the way to determine the residence of an untaxed Investment Entity which is
a reporting Financial Institution.

B. Determing the residence of untaxed Professional Managed
Investment Entities, i.e. an FI

In contrast, CRS applies deeming provisions to ascertain which jurisdiction an untaxed
Professional Managed Investment Entity is subject to. 
Tax deeming rules are a mad hatters tea party world, that may not make sense, yet they
are nevertheless used to ensnare real-world situations. CRS commentary page 159
paragraph (4):

Where a Financial Institution, other than a trust, does not
have a residence for tax purposes, e.g. because it is treated as
fiscally transparent, or it is located in a jurisdiction that does
not have an income tax, it is considered to be subject to the
jurisdiction of a Participating Jurisdiction and it is, thus, a
Participating Jurisdiction Financial Institution if: (a) it is
incorporated under the laws of the Participating Jurisdiction;
(b) it has its place of management, including effective
management, in the Participating Jurisdiction; or (c) it is
subject to financial supervision in the Participating
Jurisdiction.

The BVI untaxed "corporate" Proferssional Managed Investment
Entity is subject to the jurisdictions of (a) place or incorporation,
and (b) place of effective management. Err, both or which one?
or (c) See below

The Chinese-resident-managed BVI untaxed Investment Entity is deemed subject to both
the BVI, where it is (a) incorporated, and (b) China, its place of management. 
As I said, down the rabbit hole. CRS commentary page 160 paragraph (5) attempts to
solve dual residency problems, using another deeming provision...

(c) Where a Financial Institution (other than a trust) is
resident in two or more Participating Jurisdictions, such
Financial Institution will be subject to the reporting and due
diligence obligations of the Participating Jurisdiction in which
it maintains the "Financial Account(s)".

1. What are the "Financial Accounts" of an Investment Entity

Do not confuse the Financial Account of an Investment Entity with the bank account,
which is the financial asset value to be reported. 
CRS page 50 paragraph (C)(1)(a) In the case of an Investment Entity, the term “Financial
Account” means any "equity or debt interest" in the Financial Institution. 
Thus, the Financial Account of the Investment Entity are the shares (and the debt
interest). 
The Account Holder of the Financial Account is the Chinese resident who owns the shares
of the Investment Entity.

2. Where are the Financial Accounts maintained? 

Another word for maintained is held. Does the Investment Entity or the management
maintain the Financial Accounts? 
Although this is not described in the CRS, the "equity/debt" interest is held by the entity
itself. 
Therefore, the Financial Accounts of the Investment Entity are located where the entity
is incorporated, rather than its place of management. 
Our untaxed Investment Entity is thus deemed to be subject to the jurisdiction of BVI,
rather than China. 
What if the Account Holder uses a Custodian to hold the shares of the Investment Entity? 
Then the Custodian is the Account Holder of the Financial Account. There is no escaping
that the Financial Accounts of an Investment Entity are maintained where the entity is
incorporated, and trumps the place of management. 
Normally, place of management trumps place of incorporation, but the fictional deeming
world prevails here.

Hold on, I don't agree

Now for the expected retort. "Wait a stinkin' minute. I'm the Chinese tax-resident director
of my BVI Investment Entity. China's tax laws say that a foreign entity with its place of
effective management in China, is tax-resident in China. As my Investment Entity is not
taxed in BVI, I vehemently disagree that my Investment Entity is resident in BVI."
Err, can you prove the BVI entity pays tax on its income in China? 
If so, then the Investment Entity is taxed, not untaxed. The deeming provisions only apply
to untaxed Financial Institutions. 
Provide not only the Chinese Tax Identification Number for the BVI entity but also show
proof of income tax returns. 
Otherwise sorry, it's an untaxed FI and must submit to the deeming rules.

What about tax-transparent partnerships?

Planners are also using foreign LP or LLP partnerships as Investment Entities. In this
example, the General Partner, a Mexican resident entity with say 0.1% of the Canadian
limited partnership, and the Limited Partners with 99.9% of the partnership are also
residents in Mexico. 
The incorrect market thinking is that the partnership as an Investment Entity is located for
CRS purposes in Mexico, its place of management. 
Subsequently, the partnership does not have to report on its Mexican tax-resident limited
partners. 
The CRS deeming applies equally to tax-transparent entities. CRS commentary page 160
paragraph (5) "Where a Financial Institution, other than a trust, does not have a residence
for tax purposes, e.g. because it is treated as fiscally transparent, ..... So, the partnership is
subject to the jurisdiction of Canada and must report on its equity interest Account
Holders, i.e. those that have rights to the income and capital of the partnership.

Summary

Excluding trusts, an untaxed Investment Entity is subject to the jurisdiction where it is
incorporated or established, no matter its place of management. 
The Investment Entity should register as a reporting FI and report on its owner even if the
owner is the director.

==============================END====================
=======

Comments

Like

No comments, yet.
Be the first to comment.

Start the conversation

Comment Share

Add a comment…

Mark Morris
CRS and CARF expert. No, truly.

More articles for you

China/India/Malayia, etc isn't on list of 51
trusted Requestors to access to Beneficial
Ownership information of Corporate…
Mark Morris

Ignorants try to circumvent the CRS by
claiming Companies Limited by Guarantee
have no Controlling Persons or are Active…
Mark Morris

The 6 categories of Netherlands
foundations seem double Dutch to foreign
planners. A Stichting is a tax efficient,…
Mark Morris

2

Messaging

Home My Network Jobs Messaging Notifications Me For Business Try Premium for CHF0
Search

https://www.linkedin.com/article/edit/7237222940897947649/
https://www.linkedin.com/analytics/post-summary/urn:li:activity:7237223241155579905/
https://www.linkedin.com/feed/update/urn:li:ugcPost:7237223240668975104/
https://www.linkedin.com/in/mark-morris-246a9a78/
https://www.linkedin.com/in/mark-morris-246a9a78/
https://www.linkedin.com/in/mark-morris-246a9a78/
https://www.oecd.org/tax/exchange-of-tax-information/CRS-related-FAQs.pdf
https://www.linkedin.com/in/mark-morris-246a9a78/
https://www.linkedin.com/pulse/chinaindiamalayia-etc-isnt-list-51-trusted-requestors-mark-morris-dbf7f/
https://www.linkedin.com/pulse/ignorants-try-circumvent-crs-claiming-companies-limited-mark-morris-grxoe/
https://www.linkedin.com/pulse/6-categories-netherlands-foundations-seem-double-dutch-mark-morris-pbaxe/
https://www.linkedin.com/pulse/hiding-money-us-pasquantino-vs-govt-threat-regarding-federal-morris-qkume/
https://www.linkedin.com/feed/?nis=true
https://www.linkedin.com/feed/?nis=true&
https://www.linkedin.com/mynetwork/?
https://www.linkedin.com/jobs/?
https://www.linkedin.com/messaging/?
https://www.linkedin.com/notifications/?
https://www.linkedin.com/premium/products/?family=GENERAL&upsellOrderOrigin=premium_nav_upsell_text&intentType=GROW_NETWORK&utype=network&referenceId=SgYKrJ%2B7RT2VsHkiTdyBaA%3D%3D&destRedirectURL=https%3A%2F%2Fwww.linkedin.com%2Fin%2Fmark-morris-246a9a78%2Frecent-activity%2Fall%2F

