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Compliance ignores OECD CRS update
that client may not show documentary
evidence of all tax residences. Use
Model Convention to reveal all
residences.

Mark Morris

September 3, 2024

CRS and CARF expert. No, truly.

Don't confuse the OECD Model Tax Convention on
Income and Capital, which determines where a client
is tax resident in in multiple jurisdictions and the MC
tie-breakers that are used to finally decide which sole
jurisdiction can tax. 

CRS reports to all countries the client is likely to be
tax resident, eg. use of indicia. Afterwards, the client
can use double tax treaties to try prove to their
authorities they are actually tax resident in a
particular country ONLY, but that is not the role of
CRS. The tie-breakers from the OECD Model Tax
Convention on Income and Capital is used to
determine the sole jurisdiction who can apply taxes.
THAT IS NOT THE ROLE OF CRS OR COMPLIANCE
OFFICERS!

Don't think a client simply moves to Singapore or
Dubai, spends at least six months there, presents a
tax residence certificate to their bank to prove they
are tax resident ONLY there. If the client claims tax
residency in one country, they can easily be tax
resident elsewhere at the same time, 183+ days or
not.

OECD addendum warning of schemes used to camouflage
multiple tax residencies

In 2018 the OECD issued an addendum to CRS that clients may submit documentary
evidence that they're tax resident soley in a jurisdiction , but omits information about
being simultaneously tax resident in other jurisdictions. 

This warning of multiple residences, but the scheme allows
the client to provide documentary evidence on only
one..."CBI/RBI schemes can be misused to undermine the CRS
due diligence procedures. This may lead to inaccurate or
incomplete reporting under the CRS, in particular when not
all jurisdictions of tax residence are disclosed to the Financial
Institution. Such a scenario could arise where an individual
does not actually or not only reside in the CBI/RBI
jurisdiction, but claims to be resident for tax purposes only in
such jurisdiction and provides his Financial Institution with
supporting documentation issued under the CBI/RBI scheme,
for example a certificate of residence, ID card or passport."

Compliance seem unaware that the 183+ days does not 
restrict tax residence to one country.

The 2017 OECD Model Convention on Income and Capital, informs tax residency, is
based on five scenarios:

I. Permanent Homes, any abode accessible 24/7 with
own key, whether owned or rented or for vacation,
whether he resides in it or not

Don't be shy to ask if client has proof he no longer lives in previous house, i.e. sold it
before emigrating or terminated their lease. 
It is highly unlikely for a UHNWI lives in a Caribbean shithole all year long, or a centi-
millionaire lives in a crappy apartment in Singapore.
I am aware of Chinese clients who through CbI grifters, bought a beach front apartment
in the Caribbean but has never visited the apartment, but has a passport, electricity bill,
etc. He also shows TIN.

II. Center of Vital Interests. 
Personal interest may show one jurisdiction, while Economic Interest may show another. 
I encourage you to spend 10 minutes to understand interpreting the "expressions of vital
interests of Article 4(2) of the OECD Model Convention on income and capital". 
Especially how wide and deep should investigation go into Personal and Economic
relations. (gym card, dentist, medical insurance, schools kids attend, business meetings,
etc)

III. Habitual Residence

So if client merely has access to multiple permanent homes, available only to him, and
Centre of Vital Interests do not demonstrate a single country as tax residence, ie., then
Habitual Residence kick in.
This residency test is the most difficult to understand
I can imagine compliance officer determining tax residence on this tie breaker...
Here is a well known YouTuber describing "what is habitual abode and why it matters". 
As he says, don't think you'll simply move to Dubai or Singapore, spend six months there
and then present a tax residence certificate to your bank to proveyou are tax resident
only there. He rightly explains if you are tax resident in one country, you can easily be tax
resident elsewhere at the same time 183 days or not.
Note, you can just spend a short time per year, visiting say your family, even a few days
per year, but you keep returning there, it could be your place of habitual abode. Thi sis
the one that will sink most clients claiming tax residency soely in Singapore, if they
repeatedly visit "home"
Habitually is like a habit, where you return habitually, even for a short time per year.

IV. Passport

If client is dual resident so far, then sole taxing rights go to the country that the client
holds a passport
Difficult to get Singapore passport, so sad
Tough luck if client complains.

V. Competent Authorities agree

Mutually agree which country has the sole taxing rights. 

It's not reliant on a muppet compliance officer of an FI based in a dodgy resident
jurisdiction

Most likely the final result will be the FI must report to 
all the jurisdictions the client is tax resident.

A photgraphic journal of compliance when client
submits implausible documentary evidence that he is
not simultaneously tax resident elsewhere.

1. Compliance officers in bank meet to discuss tax-residence of client from a
dodgy jurisdiction (Singapore, Dubai, Caribbean island, etc)

2. Ignore the 2018 OECD addendum update to CRS, warning on multiple tax
residences by client not submitting all tax residence documentary evidence

3. Decide the sole tax residence is in same jurisdiction as FI, so that bosses will be
happy that no CRS reporting will occur

4. Base your financial business on clients being resident only in your jurisdiction

Summary
Although not specifically mentioning , the 2018 OECD addendum to the CRS regarding
risks of clients not disclosing all tax residences, applies very much to Singapore where
thousands of SE Asians exploit the government backed work permit scheme to avoid
AEOI.

Schemes can be misused to undermine the CRS due diligence
procedures. 

This may lead to inaccurate or incomplete reporting under the CRS, in particular when
not all jurisdictions of tax residence are disclosed to the Financial Institution. 
Such a scenario could arise where an individual does not actually or not only reside in the
high-risk jurisdiction, but claims to be resident for tax purposes only in such jurisdiction
and provides his Financial Institution with supporting documentation issued under the
scheme, for example a certificate of residence, ID card or passport."
The OECD Model Convention on Income and Capital is useful to investigate the clients'
multiple tax residences.

=======================END ==========================

Click on Expression of Vital Interests Article 4 of OECD MC

Tuff luck, baby
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Great illustration, Mark! It definitely captures the
challenges of the complexities with the evolving
OECD CRS regulations. Spot on with the
importance of not overlooking critical updates!
Your articles are both insightful and entertaining.…more
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