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How the feck can a private trust be a
Custodial Institution for CRS? Well, it's
because CRS is a fictitious world.

Mark Morris

September 24, 2024

CRS and CARF expert. No, truly.

The real world versus the fictitious CRS world
"A trust is a trust, a custodian is a custodian and never the twain
shall meet" - Rudyard Kipling did not say. Welcome to the CRS
fictitious world of CRS

In the CRS fictitious world, a managed Investment Entity is a Financial Institution.
This is an entity such as a corporation or trust (i) whose income exceeds 50% from
financial assets, and (ii) whose investments are fully or partially (no minimum) managed
by another wealth manager, itself a Financial Institution.
This other wealth manager is also a fairy tale Financial Institution.
Oh, and get this, in the fairy tale CRS world an entity includes arrangements that include
unincorporated structures, such as trusts, limited partnerships, French fiducies, Dutch
FGR funds, and Friendly societies / Cooperatives.

The Real World
A Financial Institution is a regulated, supervised, licensed legal person that is and is
usually listed by legislation.
No way would a CRS Investment Entity described above be a Financial Institution in the
real world.

But hey, welcome to CRS utopia.

Trusts as Custodial Institutions
In the real world

A custodian is the entity that holds the assets in question for safekeeping.
A Trustee manages assets on behalf of the beneficiary of a trust, an estate or another
party.
Custodians physically secure assets, but don’t have the authority to make management
decisions. 
Trustees on the other hand have the authority to make management decisions but don’t
necessarily hold or secure assets.

There’s nothing that prevents trustees from also acting as custodians, as long as
conflicts of interest are avoided.

Many financial institutions offer both trustee and custodial services to employers
specifically with the idea of taking on both roles as custodians, as long as conflicts of
interest are avoided.
Many financial institutions offer both trustee and custodial services to employers
specifically with the idea of taking on both roles.
So why are trusts rarely used as Custodians? Setting up a trust can be more expensive
than setting up a custodial account. This is because trusts require more legal
documentation and ongoing management. However, the added flexibility and control
over the assets may be worth the extra cost.
Another advantage of a trust being a custodian is that assets held in a trust are generally
not subject to seizure by creditors, whereas assets held in a custodial account may be.
Overall, the choice between a custodial account and a trust depends on your
circumstances and financial goals.

In the CRS fictitious world
CRS Commentary on Section VIII concerning Defined Terms

Paragraph A – Reporting Financial Institution

Custodial Institution page 160 par 9 -11 Par 9. Subparagraph A(4) defines the term
“Custodial Institution” as any Entity (nudge, nudge, wink, wink) that holds, as
a substantial portion of its business, Financial Assets for the account of others.
Par 10. It further establishes the “substantial portion” test. An Entity holds Financial
Assets for the account of others as a substantial portion of its business if the Entity’s
gross income attributable to the holding of Financial Assets and related financial
services equals or exceeds 20% of the Entity’s gross income during the shorter of:

- the three-year period that ends on 31 December (or the final day of a non-
calendar year accounting period) prior to the year in which the determination is
being made; or

- the period during which the Entity has been in existence.

Trusts can be Custodial Institutions in the CRS fictitious world

CRS treatment of non-participating Investment Entities vs non-
participating Custodial Institutions

Non-participating professionally managed Investment Entities are regarded as Passive
NFEs.
See CRS Commentary Section VI page 148 par 18 Controlling Persons

Also CRS Commentary Section V page 140 par 20:

Par 18. For purposes of determining whether the Account
Holder is a Passive NFE, according to subparagraph A(2)(a),
the Reporting Financial Institution must rely on a self-
certification from the Account Holder to establish its status,
unless it has information in its possession or that is publicly
available, based on which it can reasonably determine that
the Account Holder is an Active NFE or a Financial Institution
other than non-participating professionally managed
investment entity (i.e. an Investment Entity described in
subparagraph A(6)(b) of Section VIII that is not a
Participating Jurisdiction Financial Institution

A Reporting Financial Institution that cannot determine the
status of the Account Holder as an Active NFE or a Financial
Institution other than non-participating professionally
managed investment entity must presume that it is a Passive
NFE

I.e. A non-participating Professionally Managed Investment 
Entity status is the same as a Passive NFE

CRS Commentary Section VIII Subparagraphs D(4) and (5) – Reportable and Participating
Jurisdictions - Page 193

Par 118. Those terms are relevant for the scope of financial
institutions required to report and account holders subject to
reporting, as well as for the requirement to look-through
non-participating professionally managed investment
entities.

Note the requirement for a Reporting Financial Institution maintaining the Financial
Account of a non-participating professionally managed Investment Entity, must look
through to the controlling persons, regardless of the status of parents in the legal chain
of ownership.

It is important to note that non-participating Custodial Institutions are regarded as non
reportable Custodial Institutions for CRS, whilst non-participating managed investment
Entities are treated as reportable Passive NFEs.

Income attributable to holding Financial Assets

CRS Commentary Section VIII page 160 par 10

For a trust to be a Custodial Institution, its income from custody-related fees must be at
least 20% of its gross income.

Custody-related fees:

“Income attributable to holding Financial Assets and related financial services” means
custody, account maintenance, and transfer fees; commissions and fees earned from
executing and pricing securities transactions with respect to Financial Assets held in
custody; income earned from extending credit to customers with respect to Financial
Assets held in custody (or acquired through such extension of credit); income earned on
the bid-ask spread of Financial Assets held in custody; Fees for providing financial
advice with respect to Financial Assets held in (or potentially to be held in) custody by
the entity; and for clearance and settlement services.

Fees for providing advice on assets held, "or potentially 
held", would never qualify as a custodian fee in the real 
world.

Par 11. Entities that safe keep Financial Assets for the account of others, such as
custodian banks, brokers and central securities depositories, would generally be
considered Custodial Institutions. Entities that do not hold Financial Assets for the
account of others, such as insurance brokers, will not be Custodial Institutions.

HMRC on Trusts as Custodial Institutions for CRS

HMRC is the only fiscal authority that describes trusts being Custodial Institutions
 for CRS.

Custodial Institution: Trusts

Trusts are treated as entities by all of the agreements for automatic exchange of
information.
A trust can be either a financial institution or a Non-Financial Entity.
Where a trust meets one of the definitions for being a Financial Institution it is most likely
to be an Investment Entity but it may, alternatively, meet the requirements for being
a Custodial Institution.

For example, "shares held in trust may be in a Custodial Account and therefore subject to
reporting by the trust as the Custodial Institution that holds the account. This may be the
case where a trust such as an Employee Benefit Trust continues to hold financial assets,
such as shares, for an employee after they have been granted".
"Where an Employee Benefit Trust holds shares for the future benefit of employees, but
the shares are not allocated, then under most circumstances, this right to a future
allocation would not fall to be a custodial account. Similarly, when shares are allocated
and the trustee is directed to transfer the assets as soon as reasonably possible to the
beneficiary, a broker, a custodian, etc., then the trust will not be treated as maintaining a
financial account for the duration of time it takes to complete the transfer".

To any schmuck opining that a Custodial Institution
must be regulated, supervised or licensed where it is
incorporated or active...

OECD Commentary page 159 - 160 on CRS section VIII Financial Institutions

The term “Financial Institution” means a Custodial Institution,
a Depository Institution, an Investment Entity, or a Specified
Insurance Company, as defined in subparagraph A(3) - (8).

Whether an Entity is subject to financial laws and regulations
of a Participating Jurisdiction or is subject to supervision and
examination by agencies having regulatory oversight of
Financial Institutions, is relevant to, but not necessarily
determinative of, whether that Entity qualifies as a Financial
Institution under subparagraph A(3) - (8)

OECD Commentary page 159 - 160 on CRS section VIII Financial Institutions

The term “Financial Institution” means a Custodial Institution,
a Depository Institution, an Investment Entity, or a Specified
Insurance Company, as defined in subparagraph A(3) - (8).

Whether an Entity is subject to financial laws and regulations
of a Participating Jurisdiction or is subject to supervision and
examination by agencies having regulatory oversight of
Financial Institutions, is relevant to, but not necessarily
determinative of, whether that Entity qualifies as a Financial
Institution under subparagraph A(3) - (8)

Must "Income attributable to the holding of Financial
Assets and related financial services" (custody-
related fees) be paid directly to the Custodial
Institution?
OECD CRS FAQ Page 14 Q. 9

Nope.

Bypass the handful of Commonwealth jurisdictions (e.g., India, New Zealand, UK,
Australia, Malta, Canada, etc) insisting in their domestic CRS legislation that if fees for
custody services are paid to a third party, then that entity must be
related/connected/attributed to the Custodial Institution.

Important takeaway

Do not forget, that non-participating Custodial Institutions are regarded as Custodial
Institutions for CRS.
There is no hint whatsoever in the CRS, its Commentary, its Implementation Handbook,
the European DACs, the Global Forum Audit guidance, or the OECD CRS FAQ that a non-
participating Custodial Institution is subject to look-through, like a Passive NFE

The only jurisdiction in the world that requires a 
Custodial Institution for CRS to be supervised, regulated 
and licensed is Canada. 

Summary

Now you know that a trust, even a private family trust, in the CRS fictional world is
a Custodial Institution if:

1. It´s an entity
2. It holds assets for someone else (the beneficiaries). The asset belonged to the settlor

before, who may be the beneficiary like an employee benefit trust on shares already
distributed.

3. At least 20% of its income is for "Income attributable to holding Financial Assets" as listed
in CRS Commentary Page 160 par 10.

=======================END========================
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